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INTERNATIONAL TRADE AGREEMENTS.

By D.H. Macgregor.

1, The problem which is raised by the increase of private
international agrccmcents of a contractual kind, as well as by
privatc interlockings of intcrests which are not contractual,
is that the industrial and political arrangements of the
world arc not in stecp with cach other, The enterprise of
capitalism in scarch for profit does not, becausec it cannot
cntircly, noglcct the conditicns imposed by political
{ronticrs, but it is subordinating them to controls which arec
not subjcet to thc law or sanction of any corrcsponding
political unit of govermment.,  These controls over industry
and tradc arc in a ficld which is rcgulated by each
political government for its own arca; this makes 1t an.
important question whcther their international cxtension
should have a similar rangc of rcgulation by treaty,
convention, or other form of supcrvision, - The question is
morc acutc if thesc controls scriously affeect, or are
affccted by, the actions of governments, or bcotween govern-
ments, 1In individual cascs of trade policy, such as tariffs,
subsidics, or othcr such rcgulations and agreements as scem
to bc in thc national intcrcst. It cannot be an objecction
to capitalism, if thcre arc sphercs in which its most
cfficicnt organization is intcrnotional;  but if this also
mcans monopolistic tcndeney, which is thc chief danger of
modern capitalism, political mcthods of overtaking it must
bc sought for. Even apart from nonopolistic tondcney, the
cxistenece of dual control, public and privatc, over so vital
a ficld should as far as possible be overcome.

2 . In the post-war systcm, therc may bc no placc for private
intornational tradc agrecments; - they mby be superseded by

‘wmforeseen pnlans of a co-opecrative kind, or by Import Boards,

or other mcasurcs., But the scventh Article of the Mutual-
Atd Agrcemont clearly docs not cxclude joint action for the
approval and rcgulation of thesc internaticnal forms of
privatc eapitalism which have rccently so strongly developed,
often with the support or dircct participation of governments.
This paper deals with the system of private or approved inter-
national- agrecments on thc assumption that they will be in the
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ficld of post-war discussions - Thcn the whele guestion will
bc deeply. colourcd by the fact that the Unitcd States

will bc a chicf party to -the intcrpretation of Article scven,
in vicw of thd¢ naturc of its pre-wor attitude to contractual.
tradc agrcements, at horme or abroad, '

3+  :Agrccnents do not rcprcscnt the wholc oF the intcrnatiomal
influcnce of capitalistic organization.  Therd is also a-
great sprcad of investment in allied, subsidiary, and :
affiliatcd-cntcrprises, S0 complicated and mitual as often to
bafflc analysis, But it is thc contractual ‘agrcements which
arc of first and'fundamcntal,importancc, for two rcasons;
.they scck to determine the general conditions of production,
cxport, or -salc to which the partics howcver constituted

have . o conform;” and they have particularly becn applicd to
Zho fundamental raw matcrials of production. = So far as they
" have been cffcetive, thcreforc, they have. governed  the market
in a way which the distribution of investient,  intercsting -
and inposing as it is, could not by itsclf have donc. | It

is thereforc appropriatc now to show what hes been the
strength of the tendeney to make such agrecucnts.

L, It was cstimatcd by the chice authority that in 1914
there cxisted 114 private trade agreenients, generally called
international Cartcls. . The Great War dissolved them,
bcecause Germany had been the lcader in the Cartcl movement,
at homc and abroad.  But in 1936 therc cxisted abcut 160
Such agrccments. Many of thesc werc rcvivals of pro-war
agrcements. - But the rate of rcvival and the-'incrcasing
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sprcad of the movenient were remarkable,

- Their influence on the world cceonomy is shown by the
facts of thcir’distribution._ Thc following fundamcental
materials wcerc in somc decgrec cartcllcd:  ecbper, aluminium; |
tin, zinc; lcad, mereury, cerient, wood-pulp, rubber; oil, and

most important of all, stecl. -Among . raw matérials the

notable ¢xcepticis were cotton, wool, and coal.  The group

of chcmiecal industrics had the longest list, including dycs,.
nitrates, potash, phosphates, brouine, bismuth, icdinc, in

all about 50 products. The shipping trade had long becen
subjcct: to what worc called Conforcnee agrccicnts, supplemented
niorc rcecently by spccial agrecrnients for certain routcs or
‘classes of transport. Anong foodstuffs, the most impertant
werc sugar, wheat, and tca. The textile industry included
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rayon, ccllulose, and about a dozen others. The steel Cartel
was diversificd inte scctions controlling tubces, wire,
castings, tinplatcs, rails, and othcr specialitics, in all
about 4O products. Thc clecetrical industry includced lanps,
rodio, cables, and a fcw others. In thc glass industry wcrc
bottlcs, porecclain, cnamcl, baths, basalt, and scnc typcs of
glass. A general list included bonc-gluc, wagons, linolcun,
as cxamplcs.

5 This rcsumpticn and cxtcnsicon in lecss than 20 years
aftcr the Great War shows that therce arc strong influcnces
bchind this fcaturc of capitalistic organization. A first
inmprcssion would be, that the incrcasc of frenticrs in Burope
was converting into international forms Cartds which othor-
wisc would simply have bcen national, It is wel.’. known
that naticnal tradc agrccucnts have long been cormon in
Europcan countrics and in England, Therce werce cstimated to
be 2,500 Cartcls in Germany in 1925; and the British .
Cormittce on Trusts found cven in 1919 that such associations
cxisted "“in every important branch of industry'. But this
imprecssion would not be corrcct. The intcrnational agrcecrnients
do not mean simply the spilling over national fronticrs of
domcstic Cartcls, but a ncw movement. There were only a fow
cascs where the agrcement was nade between national Cartels,
of which potash, stccl, and nitratc werc the most importent.
Sonic of the chief agrccments werce between produccrs in
countrics which were cntirely czporters, so that the
intcrnaticnal Cartel was. the only onc; in other cascs, it was
the only one which mattcrcd. Examplcs of this wcre rubber,
tin, mecrecury, coppcr and thc focdstuffs. The rclation of the
produccrs who spokc for thoir countrics to any national Cartel
is obscurc, but it sccoms right to say that the intcernational
organization was cf the naturc of a ncw and indepcndent
proccedinge. Apart from thc aobove instances, few intcrnational
Cortels regardced the wholc market as onc, and sought to
rcgulate the international moarket as o national Cartcl might
rcgulate its home markct. The fronticr, and what could happen
there, became a determining fuctor in a new, and usuclly
more compliecated,kind of .cgrecnient, '

This, of ccursc, is not to deny the influcnce of the
spirit cf produccrs' coabination, simply as such, on its
international sprecad, cspccially after govermacnts had
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sancticned it by noking somc Cartcls conpulsory in nost
Buropcan countrics and in Ingl-nd,

6, The formaticn of both - intecrnational agrecenents and
intcrlockings of intcrests may be s2id, in a quitc positive
usc of the word, -to have been nornnl to sornic conditions of
world tradc. It is not possiblc t point to & single
condition. In somc casces, »robobly the majority, the
conditi-n was largce-scalc production in a world markcet which.
was bceceoming norrowed for coch greup or locality by incrcasing
facility of transport. Then privete agrecments had bcehind
them the same idea as public tarififs, In othcr cascs, it .
was small-scale nroduccers who had to be dofended against their
own want :f organizaticn, and conscquent tcadeney to overdo .
supnly. Most writers on thce subjcet have offcrcecd a cumaon
cxplanation on thc ground that, thongh it is thc busincss and
justificaticn of privatc enterprisc that it tcokes the risks
of the wmarkct, thc risks werc becoming inhcrently cxccssive,
and ‘thot ngrcements arc a quitc normnl aspect of cnterprisc
~r of policy in rclation to g dcgrec n? risks In most
countrics, contract is regarded as being as much an cxcreisc
of freceden as is competition; “and the United Statcs, which
dces not allow contractual agreccements between produccrs at
home, had to revisc this attitude ns regards the cxpert
markct. Agrccricnts arc normal in the nositive scnsc that
thcy arc a result which was to be c¢xpeeted in conditions,
partly tcchnical and partly accidental, with which producticn
for the world markct had ceric to be facced. Whilc risk may
bc a geod covering word, thce naturc of the risk of Co
competition was quite diffcrent, for instance, in rubber from
what it was in stcel; and this diversity should be kept in
mind. Agrccments may be a morc teneble solution of the
problcem in stecl »r chemicals than in rubber or coffec or
suagar, In thosc latter cascs, without dcrogaticn to
agrcements, other measurcs may alsc be nccessary to a normal
status of agrccments. :

Te Beeausc the method of -agrcciient is ncrmal, it docs not

follow that 211 agrccments have been grods It is alsc
nornmal, a thing to be cxpected, that produccers will try to
.btain as much monopoly as they can gete Thcy scek 1o

cxtend their own influcnce under the nctives of profit, power,
prestige, or service, some of which nctives ouply also to
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other groups and institutions. The cxplanation of monopoly
is not found in business alonc, Somc of the intcr-war tradc
agrcements were bad;  such as the first copper Cartcl, the
mereury Consortium, or the tobacco agreoment, Some were too
intricatec to proncunce upon, likc the stecl Cartcl.  Othcrs,
likc aluminium, look 1lik¢ foir proposals for rogulation. It
may thercfore be an aspcet of normality, in the future
situation, that somc intcrnatisnal supervisicn should cxist,
such as cxists in cach country for itsclf, ' g

8. It is held by many writcers thot tradc agrccments arc the
speceial result of tradc dcpression. A condition of deprcession
could bc met by temporary arrangements, such as the short-time
working agrcoment in tho cotton trade o>f Lancashirc, A
pcrmanent organization would sccmn, thcrefore, to go beyond what,
was nccessary, and to be monopolistic in 1ts intentions The
cvidence does not beor out this view. Thc cldest modern
agrcements were in shipping, and appcar as quitce dircect
mcasurcs of rcgulation. The tendency to form agrocements has
grown in thc last f£ifty ycars as a featurc of the cvolution of
capitalism, In ancther form, this argument has depended on
roprcsenting the competitive regime as always - 80 anarchic and
cut-throat that dcpressicn was its most usual condition. .
Tradc agrcements do not rcgquirce this window-dressing of thcir
COSCe ’

If a degree of risk rcquires a degrec of rcgulation,
the regulation should be continucus if it is to be preventative
as wcll as rcmecdial. It is not to the crcdit of the Amcrican
law ageinst trade agrccments that it had to be susncended in
order hurricdly to crcatc the Codes in order to face the
depression; and it may be doubted if the Codes would havc-
been later abandoncd on their merits. Thc Cartels have ncver
neceded the exaggeration of their case which depends on applying
absurd cpithets to thc competitive systen. The social cost
of bad Cartels can casily bc¢ much grcatcer than that of
ccmipctition without any. agrcecment, _

9. What thc Cartcls claim to do is to "adjust the supply to
the demand" on the world markct. Exception is often taken to
this claim on thc ground that the world demand for anything is
a variasble thing, which depends on the prices. This is quite
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truec, and 2ll Cartcl volicy beedmes in the cnd &4 natter of
pricess whether the dircet action of the Cortels is on prices
or output or markcts, - The respensibility of the Cdrtels in
raw moterials in this adjustment of priccs is a-very large
“onc, begausc their prices arc ‘accurmldted in- the processes
- of manufacturc, The rensonableness-Hf thelr claim nust be
judged by their technigque in cach cngc, and this is
discusscd later., But onc genceral cobscrvation mey be madce
_ Supply can be profitably adjusted to demand cither at. high
priccs for restricted output, or at low prices for ¢xpanded
output. This is what is callel the clasticity of the
deriands, - The objceticn to Cartel Holicy has been-that it
has rcgarded this clasticity as smally- and has preferred the
restrictive. to the oxpensive ncthod of making the “industry
profitable, . In fact, the long clasticity may bz great
‘given its chancc, though the short or immcdlctce clasticity
‘may be small., It is the merit of froc compctition that 1t
gives this chancc, but with fluctuuti ns of crpor. — Cnrtcls
should providec for a rcasonablc testing of  the market.
Otherwisc the adjustment ol sunply to demend will remain on
the. safer sidce of restriction snd high prices, ond this is to
an uwnknoewn dcorec preventive of a noro srhonded usc, ~lso at
profitablc prices, of what they supplys This is an
argwient Tor meking the organizati-n of the Cortels os
cotplete as possiblc, sincc they orc then ablce to inelude
provisions for rescarch, propaganda, andsstotistical
evidcnccs Many of thce Burcpcean Carbels haidl neéached such
a stege- in vrganisation. o g s

10. A comblete Cartel io o joint-ots ek eLipLny s, with a
permancnt office and st-ff. - A1l thce shercs in it arc hcld
by the partics to the agreement, in provortion to their. |
capacitics of production. - The erbers are in contract.with

cach other and with the company- It has rusular mectings
‘and a standing cxccutivee In various dcgrces of complcteness,

which depend oir the neturc aad location of supplics and’ .
markcts, sales arc arranged for account of its moembcrs, or on-
a pool systecm. This wos the original model in the Germon
coal industrys . .It has been possible to apply it without
strain to as large an arca as FUropc. Tor a morc inter-
national Cartcl, it weculd protably have to be adaptcds

This completdjorganizatiﬁn‘incroasod_tho power and
responsibility of such Cartels, buf it pHut thea under the law
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of the country where they were incorporated (Switzerland being
a favourite choice), and made it more possible to know about
them., It also enabled them to provide services,as well as
price or output controls, in a way which a mere renewable
contract did not do. In the cases where producers were too
numerous and scattered for such higher organization, such as
rubber, sugar, and wheat, governments have become parties to
the agrecments, so that there can be other provision for
publicity and:beneficial services.

1l - The question now arises of thc technique of Cartel
policy. . Do they obstruct cconomic dcvelopment through what
is cssential in their methods; cven when allowance is made for
any gecncral scrviecs they may vrovidce? This question rclates
to thc fact that they arc fundamcntally agroomonts between
partics which rcmain indupondcnt, and not fusions of intercsts
likec the Trusts. Bach party wishes to rcmain in thc markct
on somc. terms, cven il the total capacity of all partics is

- greater than the markct can profitably usc.  But there may be
-grcat difforcness in the efficicncies of the partics, or thosc
whom they rcprescnt. In souwwc international cascs, thesce
diffecrences have been very great, cspeecially in raw matériasls
likc coppcr. But thcy arc, in fact, not willing to flght

the mattcer out, and may have the support of govirmménts in this
attitudc. Whatcver their first terms, agrcements finally
‘cxpress themsclves in prices, which must be such, or so
arrangcd locally, as will kccp alive productive capacity of lcss
than avcrage cfficicney. Even when tariffs do this for the
national markcts, thcrc is still the cxport markct t6 considcr;
and, in thc casc of important raw matcrials, thc cxvort is the
chicf thing. - Many writcrs thercforc rcgard: prlvato or public
~intcrnational agrcements of the Cartcl type as, at bcst, a
sccond-best arrangcmcnt for  thoe world cconomy. Besides, as
has -bcen said, an international Cartcl docs not clear its
markct as a national onc docs; the sum of the capacities held
in rcscrve by the international agrecement may be groator than
if thc parties had not bargaincd by countrics,

12, There is very grcat complexity and dlfforencc in thec way
in which diffcrent international agrcements apoly the adjustment
of supply to dcmand, with this proviso (which is somctimes
roegardcd as a democratic onc) .of maintaining the indepcndence of
thc partics, or thosc thcy represcnt. But ‘a study of the

chief cascs shows that the¢ things which arc fundamental arc the
quota, and thc rcservation of home or national markcts. Thesc
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arc what would have to be sct against any other schenics for
rcgulating the intcrnational markct,

13, The quota is not an allowed percoentage of capacitye.
Thcre is an cconomice. rescrve of capacity in all modern
production. The quota, in its simwlcest form, is a pcrcentage
of thc operating capacity at a particular timc, takcen as

basc. If the quota is 80% of that output, the restriction

is 20%, but thc idlc capacity is morc than 20, Every party
is subjcct, in thc simplcest casc, to thce saic restriction
ngainst his basal output. Thc rubber agrcement was a

fairly simplc cxamplc. The vrice must be such that the lcast
cfficicnt (which may mcan thc lcast favourcably localiscd)
group or narty can producc its quota, The variation from
timec to timc of the quota is the instirument of adjustment of
supply to the cstimatc of dcmand.

14, The defence of the quota is, that it is the most icason-
ablc solution in thc conditions wherce, for national or other
causcs, thc intercsts remain indcependeide If it is not uscd
rcstrictively, as above dcfincd, it should mcan thc grcatcst
output allowablc to thc grcatcst nuubcer, Again, thc following
corrcctions of thc simplc quota arc usual, Agrccnients arce
for short pcriods, and the morc cfficicnt producers will not
rcnew them unless the standard or basic outputs arc roviscd,
if thcy fcecl that they have been unduly restricted, or if

they have made morc tcchnical progress in the interval.

Also, quotas arc oftcen transfcerablce. Alse. any group which
rcduccs its costs rctains the wholc adventage of that while
thc quota runs. :

15. - Thc main difficulty with thc quota 1s that is has not
rctaincd this simplc form, but is mixcd in ways which makc

its c¢ffcets often undecipherablce. It may rcfer to output

or to cxport salcs, and may bce transfcrablc between them; it
may be combincd with guantums, or global quotas,on various
conditions; it may havc a sliding-scalc arrangcacnt depending
on thce total amount of export or production; it may be '
maximum or minimum, or bc qualificd by exccptions for
particular intcrcste, Thc Europcan stcel Cartel, which began
with a fairly simplec systcm of output quotas,rcached a stage
wherc it was difficult to scc anything but thce termsof a
complicated bargain. If public sanction werc sought for
intcernational Cartels, or thcy had to becar couparison with
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other proposals for international regulation, the simplest use
of the quota would have most chance of success. This is an
important aspect of the improving technique of Cartels, on
which some Enquiries rely for their futurec,

16, The reservation of home or national markets- is a more
formidable subject., It is an increasingly common part of
Carteél agreements. . It does not make tariffs superfluous,
because tariffs havc been an element in the bargain. But it
gives privatc intecrests: the power.to supersede. public policy,
as cxpressed in the lcvel of dutics, They can imposc a
prohibition of import, and go beyond thc terms of any
cormmercial trcatics which may cxist. This is an invidious
power, but its limitation should be obscrved, since there

may bcoutsiders rcady to takc -advantage of it. In some
cascs the reservation was also .applicd to the colonial
markets of the nations conccrned, The defence of this
clausc, that it is niercly onc way of varying thc quota, docs
not scem to be adequate. It is truc that governments were
at thc samc time imposing global and tariff quotas, and cven
prohibitions, but that is a government sphere of action.

The aceeptance, in Cartcl litcraturc, of this condition is
surprising, cspccially since it was applicd to somc fundamental
materials, . : o - :

17. It is a tcnablc proposiftion that international Cartels
which arc sufficicntly organiscd for publicity and for
scrvices to their industrics, and which apply the .quota in
simplc forms, can beneficially control a market . in which
thc national scparation. of produccrs has to be acceypted.

The history shows how much.thcy have becen chceeked by new
sources of supply, -and thc.competlition of substitutes. This
i1s much morc important -in rcspcet.of intcrnational than of
national agrccnicnts, It has: imposcd a short tcrm on most
agreements, or compelled their frequent revision. Ncither
their internal. arrangements, nor.theirp cxternal rclations, .
have cxcludcd a beneficial - influcnee of competition. This
is ncccssary Tor the- transferdnce, which thcy can beneficially
control, of the world's resources. to ~their most profitable
uscs. It follows that they cannot complctely .solve the |
problem of supply in countrics wherc therc:is a.lack of .
altcrnative océupations. o ew L -
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18. The rclation of governments to such agrcements has
boen twofold, cither direct, or through their lcgislation
concerning industrial combination.

The. dircet actlon of governments has had scveral
| aspccets. In somc cascs, govermmcents have themgsclves .
- been partics to thc agrecments, for political rcasons, which
may havc had rcgard to their own rcvenucs as well as to the
. Intercsts of their nationals. The rubber agrcoment was
an instancc of this.  Therc were too many small produccrs
to make a privatc agreement workablc, and therc was a lack
of alternative occupations. They thercforce. ggrecd to
"maintain and cnforcc thce rogulation of thc production,
cxport, and import of rubber" hy a quota on exports and
a2 control ovcer planting and rcplanting, Thc wheat
agrecment of 1933 was also made in thc namc of governments.
Then therce have been cascs in which governments have given
support to ngrecrments, by undertaking to scc that suitable
legislation was passed., This happencd in the casc of the
Chadbournc sugar nlan of 1931, and in thc agrcement of
1937. Thc tea agrecment of 1933 was subject to governmcnt
approval, and thc undertaking to makc laws limiting arcas
of production, and controlling cxports by liccnecc. The
international tin agrccment of 1931 was undcer statutory
rcgulation and authority in cach country, while thc agrce-
ment of 1933 was made betwcen governments. The Chilean
Govcrnment urged the organization of its producers in
ordcer to make an agrecenment possible with the European
Cartcle The Contincntal stecl agrdoment of 1926 had .
active government support, and was in parallcl with a Franco-.
German trcaty, on which it depended; and the British
Government in 1935 promotcd theorganization of its own
industry for thc bargain then made with the Cartele.

19. Governments have also in important cases entercd

the agrecments as producing partics., In the potash
agrccment onc of the French partics was the organization

of mincs which camc into public hands as a rcsult of N
thc pcacc treaty; on the German side was a Cartcl which © .
had becn made compulsory. In the mercury Consortium,
thc Spanish mines werc public property, and in Italy somc

of thc mincs werc public, ' ;
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20, This amount of public support is not surprising, since
in 1938 there was scarcely a country in furope, including
fngland, which had not madc some Cartels compulsorily at
home. A demestic Cartel may be controlled by foreign
competition, so that international agreements are a new step;
but the compulsory Cartels aid give strong support to the
intcrnational extension as a principlc, and to the relation
of governments to it.

21, But governments have sometimes acted so as to interfere
with the Cartels. This has not usually becn so deliberate
as their support; it mcans no morc than that thisis a field
which govermmoents cannot stay out of. Bilatcral treatics
havc included their own quota clauses, and these may extcend
so as to cross the terms of private agrecuents. In some
cascs, likc potash and phosphatcs, governnicnts have had their
own rcasons for controlling domcstic priccs, Onc agrcamcent
camc to an end (zine) beecause of a question of the German
balancc of payments. The mvereury Consocortium broke up Vfor
political rcasons'. Govermcnts have for thecir own

rcasons imposcd global or tariff quotas, and cntcrcd into
cxchangc dLPCLMLHbu, and the rvlatlon op these to Cartel
»nolicy is not clcar,

226 Tariffs havc been an important clement in the
bargaining o agrccments. In the steecl casc, an
understanding about tariffs was given by the Gcrman and
British Govcrnments. As a rulc, thcrc has bceced no

relation;, and the short period for which most agrccments

havc been made may roflcet the uncertainty of tariff policy,
There would be agreciaunts in the abscncce of tariffs, for they
cxist in howic markcts. But high tariffs cnablc cxport
dunping to iaterferc with the normal market, and the
avoidancc of dumping is a frcquent defcence of international
Cartclse. In the abscnce or at a low lcvel of tariffs,
agrccricnts would not have to have regard to this artificial
condition, Also, at a low lcvel of tariffs the

rcscrvation of home markets would be nmuch morc open to
objcction, as it ought to bc; and the opcration of the

guota night be much simmler, It thb¢b;orb the intcentions of
Articlc scven arc carricd out, for the freeing of intor-
national tradc, agrccicnts figy have o morc natural basis;
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and variations in low tariffs will bc less disturbing
to them, as comparcd with what has happcenced when
suddcn high dutics brokc up the copper and lecad
agrecementse

Thac chicf German authority on Cartels has always
hceld that tarifis and Cartels arce two vays of doing
thce same thing, and have the same significancec.

Other authoritics have suggestcd cco--opceration between
these public @«ind orivate policicse. Nccessarily,
governments cannot kcep out of the ficlde A dcgree
of co-operation would cxist if duties wcerce and
remained at levels which could not disturb the torms
of agrccmentse

236 This lcads to thc gquestion of the legislative
attitudc of governments to thesc agrcements. It is
an inter-co: ™ mecntal question betwoen the United
States and Europcs The law of the Uailted States is
opposed to trade asgrecments; the law: of Europcan
countrics arec generally favourable oxr ¢ven make
Cartels compulsory. The Siates arc, in many
fundamental commoditics, the nost powerful produccrs
in the worlid. 2o far, thercforc, as their laws do not
allow their produccrs to cntcr into international
agrccments, they arc a disturbing clem.~v in the
attempts ol other countrics to Torm sucn agreciicniss
Thelr cxport threat disturbs good agrccients, and
ditigates had oncs- It is difficult to scc a
world socluticn while this diffcrencce rcemainse. But
the lcgislation of the States has cotablished for a
contincent of LS States, some of them larger than
Europecan counirics, a control over combincs which
might rc the model for a complctcely interaational
officc of sanction and supcrvision. This 1s the
naturc of the problcm; whether the U.S. can cxtend
its own provisiocns,; so as to overcomc 1ts own
objcctions to the method of tradc agrcciacnt.

2L The Sherman Act of 1890 is still regarded in the
United States as a charter of cconomic frcecdons It
makes illcgal, and subjcct to scverce penaltics, "“every
contract, combination in thc form of Trust or othcrwisc,
in restraint of tradc or commcrcce among the scveral ’
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States, or with forcign nations." The samc appliecs to any
perscin who shall "monopolisc or attermpt to monopolisc, or’
combinc or conspirc to monopolisc®, in homc or forcign tradc,
It was reinforccd by thc Wilson tariff law, which providcs
that "cvery combination, conspiracy, trust, agrccment or
contract is contrary to public policy and void, when thc same
is madc between two or morc persons or corporations each of
whom, as agent or 0r1n01pa1, is cngaged in importing any
articlc into the U.S., when such combination ete, is
intended to opcratc in restraint of lawful tradc or frce
competition, or to incrcasc the market pricc in.any part of
the U.S." As therc is lcss doubt whether there is an
agrcement than whether there is a Trust, the c2csult has been
to abolish agrcenicnts, and to drive the American combination
movenient into the form of amalgamations, and of financial
intecrlockings c¢f interests with foreign produccrs. The
Clayton Act of 1914 forbad the practiccs of charging
differcent prices to different buyecrs, and of naking
restrictive contracts, Its application to contracts with
forcigners is not clear, These arce the anti-Trust laws,

25. In the adninistration of thesc laws, thce Courts came to
adopt a "rulc of rcason', This ncant that thcy had to
distinguish between "geood' and “"bad" combinations in the
interprectation of what was rcstraint of tradce. Undcr this
rulc, somc of thc largest combinations werc acquitted. But
the rulc has not becn applicd to contractual combinations,
ageinst which the law is strict,

26, The Federal Trade Cormission Act was passed in 1914, and
this practically cmbodies the rulc of rcason in law. The
F.T.C. was givcn the power to investigate, on its own
initiative or when ordcred, the practiccs and tendencies of
monopolistic bodies. There was a final refercncc to the
Courts, but its findings of fact werc conclusive. Thus the
U.S. has sct up a tribume” of evidence concerning combination
in its own arca, or as affccting that arca. The 81gn1@1canco
of this fact remains, cven though the Courts have often”
decided against the F.T.C.

27. A further imporﬁant concession was made in 1918 by -the

passagc of thc Webb Act. This law cxcluded from thc anti-
Trust laws associations ontcred into by Americans “for the
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solec purposc of chgaging in cxport tradc, or any agrccment
made or act donc in thc coursc of cxport trade by such
association', provided this was not in rcstraint of trade
in the U.S8., or tended to lesscn compctiticn or raisc
pricecs therc,. All such associations had to filc their

. papers with the F.T.Co, As the provisoc is 2 mattcr of
evidence, this prcsumably gave the FeT.Cs power to apply
the rule of rcason to such contracts. In 1940 over

L0 associnctions worc registered, which included export
tradc in paper, tyrcs, alkali, cement, copper, clectrical
apparatus, timber, glass, phosphates, potash, rubber, stecel,
sugar and tcxtilecs, The rcason for this Act was that

an Enquiry by thc Fe.T.Ces had reported that "other nations
have markcd advantages in foreign trade from superior
facilities and more cffcctive organizations', and that
"doubt and fear as to legal rcstrictions prevent -
Americans from dcveloping equally cPfoctive organisations¥,
It was later ruled that an cxport association could make
an agreement with Torcign produccrs, in the cxport market.
By this Act, and the rcasons given for it, thc attitude

of the U.,S. to contractual agrcemcnts on their merits was
hardly consistcent. c

28+ Then thc U.S. enacted the Codes under the NeReAs
It was found ncecssary to allow agrecments as a means
of recovery from dcpression; for many of the Cedes
were similar to Cartel agrccments. It is open to
much question if they would later have been given ups,
had they becen allowed to completc their tern. They
could hardly have bcen re-cnacted at cvery depression,
without rcflecting seriously on the Sherman Act,

29. The U.S. has thug cstablished for a Contincnt a
rule of reason and cvidcence by speeial tribunal; and

has concedcd thot for cxport tradc always, and for homc ‘
trade at spccial times, Cartcl organization is desirablCe
As long, howcver, as her produccrs cannct cnter fully
into international agrecments which include her own
market, her cxport associations arc a thrcat to other
international agreements, which have depended
precariously on an understanding or gentlemen's agreement

that these associations will pursue a moderate policye.
At a lower range of tariffs, the U.S. might become more
interested. ’
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30 The Sherman Act is one of the few laws, 1f not the only
one, which in any country refer definitely to foreign as well
as Lo domestic combinations. By the strictness of its terms,
it is now out of date¢ ; the responsibility and status of the
F.TeCe would be greater if the law were liberalised. It
might then be vossitlc for the U.S. to agree with other
nations on an international body corresponding to the F.T.C.,
which would rcquirc publicity and lay down minimuwn conditions
for international agrececments,. The 'sT.C. 1s a good model,

if an intcrnational outlook is also adopted.

31, In 1941, thcre was »ublishced the final Report of the
Temporary National Econoiic Commiittec of the U.S., which was
appointcd to consider the gucstion of conccntration of
CCOIOILC DOWCT. This Report shows, as does also the
rrcsident's message on the avpointment of the Committec; thatb
the UeSe will not changce its attitude casily. With grcat
forcc of languagc, the Report rcecords its faith in frce
compctitive cnterwrisce for profit, and ite desirc to “rcversc
the trend* which has lcd to the growth of grcat combinations.
It draws spcclal attcntion to the Tact that intcrnational
tradc agrccients do what the States of the Union arc Torbidden
to do, by cntecring into forcign contracts which divide markcts,.
But it docs not sccm impossible that a scheme could be
devised under Articlc scven which would allow that contract
-was an aspcet of cntcrorisc, and rceognise that the duty of
law i3 not to rcstrain cntcrprisc, but to be organiscd in
rclation to ite forms. The reversal of the trend is now
impossible; but if it is not allowed to cxpress itsclf in
agrcements, it will, as the history of the States itself
shows, takc morc and morc thc form of giant Trusts.

32. In dngland and Europc, thc rulc of rcason is applicd to
tradc combinations with more libcralism than in Amcrica.

They do not forbid agrcements; Iin many cascs, in ncarly all
countrics, thcey have made them compulsorye But it is ncver
clcar how thecir national laws apply to intcrnetional agrce-
mentse This is thc gan which can only be filled by some
convention. '

33, Germen cconomists and legislators have believed in the
trend;  their point of view has been morce historical and less
purcly thcorctical than that of iost other comntrics., “So that
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Germany was thc first home of the moedern Cartel move-
ment, and thce chicf influcncce on its intornatiocual
cxtension.s In 1925, there werce cgtimat.d to be 2,500
Cartcls in that country. Under Germen lawv, a
contract was not void if 1t was in rcstraiuat of urado.
Tor this.rcason, thce Trust movcricnt was greatly
rctarded in Germany; when it did cxtond, it was bound -
up in a spccial way 71th the Cartcls.

3l Germany applicd the rulc of publicity, rcason, and
cvidcenee to the Cartcls by a Decrec in 1923. All
agrccments had to be in wrltlng,without rescrvations.

A Cartcl Court was sct up, to prcvent thc Yabusc of
cconomic. power'. Any contract -could bc dceclorcd void,
or any party could wvithdrow from it without noticc,

if it cndangcrced the public intcerest. This Court had
an cxclusive Jurisdiction. ‘There is no cxpress mention
in the Deerce of forclign agrcecments. Sincc 1923, the
powers of thc iiinistcr of Econcmic Affoeirs have been
greatly strengthened, and beeame supplementary to thesc
of thc Court. He could cnforcce Cartcls, or dissolve
them, or intcrfcrc in many ways on his own ini tiative.
But thc position of Cartcls in that country camic to be

a matter of publicity and cvidence of conduct. Thc
Coartcl Court was merc official and lcgel in its outlook
than thc F.T.Cs, but they werc two ways of doing the
samc thing, within thce scope allowcd by their laws.
Therc werc nany conmpulsory Cartcls in Germany, and the

- government was Tovourablce to international agrecments.

35. Francc legaliscd syndicates or associations in
1884, and thcy then incrcascd in the form of Comptoirs,
a lowecr typc of Cartcl. In 1926, thc toext of her
penal codc against combinations in restraint of tradec
was amecndecd, so as to rocqiirc cvidencc of intcnt before
there was a criminal offonco. The ordinary Courts
dccidce.

36, In Zngland, rcpcatcd prooosalu have been mede to
sct up a tribunal on thc cxamplc of the ¥T.C. or the
Cartcl Court. But it hos been 1left for the ordinary
Courts to apply thc Tradc Union Acts, which do not

rcgard contracts in restraint 2s illegal, but will not
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cnforce them between the partics. When cutside partics arc
conccrned, the Courts have tended to a strictly legal vicw
of the question, and have discleirmed the power to consider

cconomic conscquencos, A futuec decision is always
difficuit t» forcsce, but the English position is another

form of the rulc of rensen, Cormulsory Ceortcls have boen
formced, and public suphert given to anclgamations, in cne
cese (stecl) in order to freilitate an intcrnotional agrce-
rent.

37+«  Thc feoture of legislation in Belgium, Holland, Italy,
Spain and othcr countrics has been the importonce of compulsory
powers to creatc Cartels.

38. In thc British Denminicns, the legislation of Canada,
Australin, Now Zesleond, and South Africa is generaelly on the
Anicricnn model of nublicity ~nd investigation.

39, It thus appcenrs that, Hoth by their dircet action and in
their logislation, nearly ol countrics hove acecoted the
methed of trade agrecricats £0p TACLY 0wl arceos; they could
not therceforce dis-allow it internationally, but ncither -
national nor international law has koot un with the rcpid
cxtension of privetc international agreomnents,

Lo, Outsidc the spherc of legislaticn, thesc agrocments have
found support for their rrinciplc. The Geneve Conforcnec of
1927 Y“"rccogniscs the growth of agrcecrients as a dcveloprient
which may bc cither good o1 bac according to the svirit in
which thcy arc constituted and vpcrated; within linits, they
mney scrve to improve tho crgenisation and reduec the cost of
production', It was uncble to Pecomend ony nolicy cxeept
publicity. In 1931, n Comittcs of cxperts sct up ot Geancova
rcported in their fovour. The van Zeceland Report of 1938;
which wos very libernl in its general outlook, thought that
“the suppression of (national) quotas by no means implics the
suppression of internationnl Cartels. Cartcl agrcorcnts
brocccd from cntircly difforeont conceptions, and ought to be
trcated according to guitc different rulces. Onc might if
hiceessary contenplnte the aninicnance of the quotas of
importation nccessary to cnsurc the working of such intor-
national Cartcls as conform t: tho genernl intoroste !
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L1, Before the éreat Wor, thoe Cnrtel »nrinciple had not
obtaincd eny such dogree of ascent s it hod cbtaincd by
1939, In particular, thc Britich ottitude townrd
combinations changed greatly ofter 1918. In the inter-
war ycars, Cortcls have strengthencd their held both

on opinion and on thc nations1l and intcernntional markcts.
Both nationally and intcraationnlly govermicnts were
giving then support. But thcy had to contund with, and
try to be a rencdy for, a period of cxeceptional un~
scttlement, so thnt there were nany foilurcs ~nd nako-
shift arrangcncnts. In considering the cnd of this
war, wc should rcriciber the ratc ot which internntional
agreemonts rovived and spread after 1918, and the arnount
of compulsion from governments.

L2, The alternatives nrc scveral.  Jirst, thot they
should be lcft t» thoemselves, and thet we should rcly

on the natural checks of cormcetition Prom cutsiders or
new sourccs of supply. Then thoir ogreenients, and the
‘methods they might usc agoinst such competition,would
be private and scerct, and often contiary to public
noliecy in thc saiic Picld. In additisn, the problem of
"aceess to raw moterials® could not bo sclved by luaving
the raw naterials Cartels clone, and they are o very
importent groun.

L3. Sceond, thot no privote interncti-nel cgrocmcnts
should be n~llowed. This again woeuld meke for sccrucy,
or for loosc kinds of undcerstandings which con vrovide
nonc of the scrvices alrcady rcofcerred tc, or for Trusts
which pass out of thc agrccment forn. This would be

2 set-back tc contract which is a genuince form of
cnterprisce, and the cvidence clearly is thnt therc heve
bcen both good and badl agrecnients. In the complete
abscnee of privete agrecments, it depoends on toriffs
how rmch the markct is falsificd by dwping and other
methods,. :

Ly, Third, that thcrc should be on intecrncotional ccntrol.
It is a simplc thing to say, and the foilurc of the
Conveantion on import and cxport rostrictions night be a
warning against facilc suggestions. But under Article

]

scven we arc pledged with the United 3tates to tnke some
g .
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sueh acticn in the £icld of intcrnational cOITICrec; and wc
arc vloedged to sonc dcfinite things, which coric within the

nrocticus of private arprecmcnts. Control con be by
convention or by organization. By convention, cvery country

would have to imposc on 1ts nationals certain minimunm
conditions on which they could cater agrecanients with
forcigners; one of thesc would »lninly be publicity. By
ormenization, cvery such cgrcenent would also havc tc be
corrunicoted to an internotional office, which would have
£ senotion it in cach casc, or scnd it back for amcndimcnt.
Organizaticn has the advantagce that it would cnablc
agreciients to be considered in relation to cach others
Sanction would dupend on ninimun conditions, positive or
ncgative, and would debar very complicated arrangercnts of

quotas. A nusber of variants of this proposal havc bcen

put forward, in ordcr that the political may overtake the
ceonomic organization of the internoticnnl markct. Any

such arrangcment rcquires the persuasilon of the United States
to apply te cgrecments the rule of reason which it has corc
to apply to Trusts; and, in vicw of the Webb Act, its
arguing positi-on is not very strong, if an intcrnotional
interest is concerincd. It can be offcrcd the compliment

of hoving shown, by the cxample of the FeTeCey that it has
itsclf apnlicdd thesc ideas of publicity, cvidence and sanction
to combinus over o continental arca. Turther, cnc of the
mnin prodosals of the Temporary National Beonomic Committee
is throt there should be a "national charter® of corporations,
and this is what is dosircd for the terms of intcernotional
acrecricnts. It would, of coursc, not-bc nccess ry to
Gispensc with the authority of national tribunnls in their
own countrics. As has becn said, the United Stoates is
strong cncugh to affcet the stobility of international agrcec-
recnts which it Qocs nst cnter.

It sh-uld be added that, if intcrnational- contrel
rcaches the stroc of crganizaticn, for instoncc at Geneva, and
not only of conveantion, it becomes »ossible for the intcrcsts
of consunings countrics - be represcnted on the rcvicewing
be (.ly °

L5, There arc twe sheeinl cucstiovns which arc rclated to
that of the agrooments. The first is the intcernaticnal usc
of patints. This has beccon madce an imp-rtant issuc in
Ancrica, wherce the licensing of Jorciegn natents appears to
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have been on conditions which rcstricted the growth of 1
soric -of her defence industrics. This, however, is not

a Cartcl problcm; 1t can be denlt with, as has been

pronoscd therc, by patcnt lcglulatiun itsclf,

46. -The sccond 1s the cscape frem the publicity or
contrcl over’ agrecments by the Jdircet method of - ..
financial 1ntcrlock1nw of intercsts.  The charts of
thesce intcer-connsz Ctlunu arc in somc cascs of g nest:
baffling complexityw It is difficult to say. where. such
concerns o8 the I.G. Parbenindustric,  the General
Elcetric Company, r the I.Ce.I. have their limits. )
When we take out, however, thosc interlockings which
occur within thc same country, the chorts of intcr-
naticnal - 1nvcotncnt arc mch- sirpler, | uch of what
is lcft represcents subsidiarics in forcign countrics,
and the sprcead of these docs not alene crecate o
rmonopolistic problcem. It is intcrlockings_with'
forcign concerns which &re most to be ¢oarod. Ffurther
investigation would be nccessary of a group of
cascs wherce this has become oUPlouS. Over 2ll, the
most réeent cstinnte was given for the United States
in offjeial cvidence, t. the cffcet that forcign
investment in Amcrican corporations beforc the war
was ‘about five per cent. of 2ll such investment.
The vicew formerly cxpresscd in this pancr, that
agrecments arc the chicf probleny is bascd, first, on
thc fact that they 1ncludc the ﬁroduccrs of a nuaber
of ccuntrics at oncc, and scecond, that they so often
apply to things which arc, or arc ncar the level of,
raw naterials, g

-20=



